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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honorable George H., &heppard
Comptroller ¢f Fublie Acocunts
Auatin, Texas

Dear 3ir: Opinion Ko, 0«3

Univéd States «\liability
to poll bax -~ rijpht of

Your letter of Jehuarj 94, asks the opfnion
ep ) Ated as followst '

thijedt to the payment of -

2e h
a poll tax, would he be au horized tovote in any election
held 1n tni -‘

» Stays during hde time of aerviea?

polINtex ehall be colleqted from every
2 e & gea of 21 and 60 years who

ing ita levy, Indians not texed,
pe, blind, deaf or dumb, and those
8\1pét a hand or fgoot, or permeanently
disabled, excepted, It shall be paild et any
time between the first day of October and the
firet dey of February following; and the person
when he pays it, shell be entitled to his poll
tai rseeipt, eyven if kis other taxes &re un-
paid, :

NC COMMUNICATION I8 TO BE CONSTRUED AS A DEPARTMENTAL OPFINION UNLESS APPRO'VI'.D BY THE ATTORNEY GENERAL OR FIM‘I'. ASBISTANT
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Honor-ble George !i, Sheppsrd, rege &

sritiele 7C48, R, oo, 1928, rrovides as follows:

"There skall be levisd and collected
frox eveTy person tetween the sges of &1 znd
60 yeers, resideut within this Htete on the
rirst day of Jsnuary of sceh yesar {(Indfiens
not taxed, snd jersons insane, blind, deaf
or dumb, or those who hsve lost one hand or
foot, Or ere permsasently disabled, exgepted),
gn snnusl poll tex of one dollar and fifty
cente, one &ollar for the denefis of the
free sghools, and fifty ocents for genersl
revenue purposes. osHaild tex shkxll be collecte
¢ znd acoounted for by the tex colleotor each
yeer and aprropriated as herein required, No
gounty shall levy more then twenty~five cents
poll tax for county purposes, The poll tax
due from oltizens of unorgenized ¢ounties
shall be paid in the county to whieh the un~
orgenized ocounty iz attashed for judicial
purposes.”

Tre poll tex i1s & bheed tax levied and collected
for revenue purposes, lLiobility to psy the tux does not
depend, under the terms of the statute, upon the question
whether the particuler person sgeinst whom it is levied
is & qualified voter in this Btate, The only exemptiona
from the payment of the tax are those specifically men~
tioned in Article 7046, to-wit, Indians nst taxed, per-
sons insape, blind, deaf or dumdb, persons who heve lost
one hand or foot, end perzons whe ere parmanently &is-
abled, and the limiteé exonption conferred dy irticles
B840-8844, fnclusive, R, 5. 1985, whieh exemption will
be hereinsftsr dissussed, There is no exemption gsanfer-
red by law upon those citizens of this Stats who may be
engeged in the setive military service of ths United
Stetes, exocept suoh se mey be conferred by irticles 0840-
5844, inclusive,

articles B54G-5D4A4, inclusive, read ss follows:
naprt, 5840. Tax exemptions

411 officers snd eniiated men of the
sotive wmilitia of this sState, who comply with
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their militeary 4utivs as ;resorided by this
shapter, shell be entitled to exemption from
the peyrent of all poll taxes, except the
poll tax prescridbed by the Constitution for
the sujport of the public schoolsj sxsmption
from the payment of any road or street tax,
and from any roed duty whatsoever under the
laws of this UYtate, snd szaamption from Jjury
sarvice or duty of every character snd des~
oription,

wirt. 8841, Peoll tax exemptions

»20 eatitle any troop, batte eompany
signal aorps, or bYsmiof the a;tlvt ai{itil '

0f this State to the exemption from the paye
ment of poll taxes a8 specified in the precede.
ing article, the commanding officar of suah
orgsnization shall, between the first days
of January aand &pril of each year, r'ile with
the assessor oOf toxes for hie county a list
of all wembers of his commend whe have dis-
sharged the mils duties required of

them for the presed yoar, and who heve
bosn present for 2t lsast twentyefour drills
or paradem, or have bLoen sxsused for none
sttandancs thereof by reason of illness or
othey necessary causej such list shall de
sartified to by such commanding offioer, snd
the persons whose names appear on such liast,
shsll not be assessed Loy n?{ poll taxes
whatever, other then the poll tax of one
doller presoribed by the Constitution for
ths suppors of pudliec sbhools for the oure
rent year; and eaoh assessor with whom such
lists are filed ahall note the axsmptions en
his srsepanent roll as set forth in sueh
1iste, snd furaish suoh informetion ¢ ell
congerned, as may be neosasary in ¢

out the proviaions of this artiole,

nart, 5842, Road and Jury exemptions

*To wntitle any troop huttsri any
signal corps or bdandef the aaiivc =il ‘ia _ ¢
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this Stste to sxemption from the raymont
of road or straet taxes, Jjury service or
duty, snd roed Aduty &8 specsified in irti.
ole 5840 of this chapter, the commending
officer of scuobh organization shall, bde-
tween the first and thirtye~rirst days of
Jepusry of esoh yesr, file lists similar
to that et forth in the preceding arti-
ole, certified to him, one copy with c¢lerk
of the 4istriss oocurt of his sounty and
one oopy with the clerk of the ocounty
oourt of his oountyj and the nazes appesre
ing on such lists cthell thersafter be
exenmrt from Jjury serviocs or duty of every
charsstey and description, from the pere
formanes of any road duty, and from the
peyment of any road or strset tax in suoh
acunty for the current yesr, Sounty
alerks shall furnish Inforzetion 0f those
80 exempt to the proper rosl overssers and
to all others ooncerned,

rirt, B64Y, Itaff officers exeaps

*Te entitle any goosral, risld or staf?
officer of the sotive militia of this Stste %0
said exsxptione sa set forth in this chapter,
- SUoh officer shall betwesn the first days of
January ecd spril of esch year, file with the
ahsedsor of taxes for his couanty his certifiecate
%0 ths sffeat thet he is an officer of the sotive
militia of this S5tate in good standing, ané that
he hes feithfully disolarged all of the militery
duties required of kim during tim grte.ding yoay
and, on filinz the certifiosts as herein requirua,
anaﬂ_atficor ahell not be ssssssed for sny poll
tax whatevey othey than the poll tex of one 40le
lar prescoribed by the Constituiion for the sup-
port of publie s 1s for the curreat yssri and
sueh officer skall rile similar certiricetes be-
tweon tho firs$ and thirty=-rirst days of xanuar{.
of saoh year, with the dietriet and gounty cler
of his ccunty, sad on filing sush sertificates,
shall thnrcarior be exempt Jur{ aervioce or
duty of evelry eharasoter and deseriptien, from
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the performance of any rosd 4uty and from the
payment of any road or straet tvsux in such
sounty for tha ourrent ysar,

"iyrs, $£44, Non-commissioned cffiocers
exenpt .

"To satitle sany non=comnissicnsd ataff
off2icar, zemder of the engivesr or hospital
sorps, Or apy other onlisted nan of the aotive
militla o2 this Ztate not belonging to the
regular organisstion, to the sxeuptions as
set forth in the fourth prededing srticle,
snuoh non-gommmissioned officer or soldier shall
prepare and rile arffidevita similar o the
saytifiocets provided in the preceding arti-
ole for officers, with the assesacr, dise
trict and aounty clerks of his countyi such
gff{davita shall e filed during the saie
yericd and in the deme manner as set forth
sbors for officers, Ou filing such afffe
davits, such non-commissioned offioer or
soldder shell be esctitied tc the some
exemptions in the Bane munnur a8 provided
ror sual offfonrs,”

Thevasotive militia of this étete,”™ referred to in
Articlen BOA0-0844,. consist of the “orgunised tud uniformed
nilitcry forces cf shis state.,” irticle DVe§, R, 5. 1918,

Orficars and eniisted men of the cetive militie
of this Stete are entitlied %o the exenption econferred Ly
article B840, provided vThe right to the exeptliosn s estade
lished in the manner provided by the suoceeding erticles,

In thia oocnnegtion 1t should Ve 5n0ted thet the esrtsificate
of the comrmading officer reuuired has reference th the
military Qutins dilecharged during the calendar ysay pre-
celing the Jenuxzry lst on which tte tax !» assessed for

the “currext yser.,® In other words, discharge of nilie
tery duties during the ealender your 1040 verven ss the
basis for an exemnption from the 36ll %sx essessed as of
January 1, 1941, not as & besis for an exemption from thet
poll tax essassed as of January 1, 1540, This is nude clear
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by thet porticn of irticle 5841 which states thut suoh
perscns "ehall not be sssessed for any poll taxes whete
ever, other than the poll tex of one dollar presoribsd
by the Constitution for the suppoert of the publie

sohools ror the current yearji . . « * when resd in
oonasotion with that peption reguiring the gertifioste by
the commsnding officer to de furnished between Jenuary 1,
and April of the surrent ysar, to certify es to militery
duties Qischargesd during the “preceding yesr."

84noe the induoction of xenbsrs of the aotive
nilitis of this State into the active military service
of the United States by order of the President under au~
thority oonferred by the Congress 4id not oeceur until
during the year 1940, it is manifest that sueh sotive
military service under the United States (s not materisl
upon the question of the right of sush zemdbers of the
active militia of this State tc be exenpt from the pay-
moent of poll taxes levied as of January 1, 1940,

| With regeard to liadility for the paymeant of
P01l Saxes levied ss» of January 1, 1941, it is elear
that & person who at the time of ﬁis induation inte the
aotive military service of the United States under the
Belective Servics Act was not an officer or enlisted
man in the "agtive amilitia of this State™ gannot urge
his service in the armed forces of the United States as
the basis for an exemption from the payment of & pold
tex under the provisions of Articles £840-56844. Btatutes
econferring exemption from taxation, bdeing in derogation
of common rights, are strictly coanstrued, The exemption
in the artioles referred to is only to "efficers and
enlisted wen of the active militia of the JState" -~ offloers
and enlisted men of the "organized and uniformed military
forces of this Stete." The orgsniged and uniformed
militery forces of the United States, authorized by
the Selective Zervics iot of Congress, are not “organ-
i1zed and uniformed military forces ©f this State.*

You will, of course, recall the holding snnounced
by the Supreme Court of Texes in $he Carpenter case, that an
officer in the Texas National Guard {(the sc¢tive ailitic}'
retains his stztus as such, 80 far as Texas is soncerned,
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after he fs industed iato the astive military service of
the United Btates and appointed an officer in that service,
and msy therefore gontinue %o hold and exsrcise a State
oivil effice, is you know, petition for writ of esrtiorsri
$0.%he 8 Sourt of the United States iz pending im this
asss, 88 that decision should de reversed by the Su-
prene GCourt of the United States, it will be deterzinative
of the questions senceraing the right of memders of the so-
tive militia (the Hatioanal Guard) of this Htate Lndueted
into the sotive military service of the United States to
elaim the exemption previded by irts, B640-5844 and to vote
in Shis State. Under the Carpenter desision, sines msnders
of the aetive militia (the Matiocnsl Cusrd) of this Stete re-
tain their status ss sush after induction into the sctive

- military sexrviee of the United 3tates, they will be entitled

. %0 oluim ths sxexption sxtanded by Arta, .

: . . Wish regaréd o the right of perscons in the aoe
‘Sive military servise of the Uni 2tstes by virtue of have

~ 4iag beea drafted under the provisions of the Selective Serxe
viee iet, to vote in this 3%ate Qurping sbe pesried of sheir

- astive ssyvise under the United itates, your sttention is
direstsd %0 Arsicle 6, Smotiom 1, of Conntitution, whish
roads as followss

*"The ralleuina‘otni-an of persoms shall
not be sllowed to vote in Shis Stats, to-wit)

*Firsts Perscns under swenty-one (21}
years of sge, ] .

*se000ds Jdiots and lunaties,

*Trirdt All paupers supperted By sny
sounty.

*Fourtht All persons eonvioted of sny
felony, subjeet to such exgeptions o8 the Llegis-
lature may make,

"§ifg¢h: A1l soldiers, marines sni acae-
men, suployed in the sarviae of the Arxy o»
Navy of the United &tates, Frovided that this
reatristion shall net epply Seo officers of
National Gusrd of Texes, Kationel Ouard
serve, the Urficers Reserve of the United
Ststes, aor to snlisted men of the National Cusrd,
the Nationsl Gusrd Reserve, snd the Orgonised Ree
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sarves Of tha United States, nor to retired of-
ficers of the Urnited Ltates Arwmy, Navy, ané Xarine
Corpa, and retired warrant officers and retired
enlisted men Of the United S5States Army, Navy end
Marine Corps,” -

Under the deaision of the Supreme Court 4ia the
Carpenter gass, officers and snlisted men of the Texas Hetional
Cusrd retain their status as suck, "so far ss Texses is conoerned,”
sfter their indueticn inte tra wetive military serviee of the Une
fted States and during the jeriod of their service therein, Thus,
though 1t carnot be disputsd &hat thess Ketionel Guerd officers
snd enlicted men ere “soldlers employed in ths service of the
Arsy of the Tnited States " while in the ooti:e militery service
of the United stotes, Texas olassifies them, a0 far as the right
%o vote and hold ofties 1a this Btate is soncernsd, acsording to
the status wiich they oceeupied at the time of induotion, rather
than socerding to the status asquired by induation inte the ser-
vice of the United States,\ It follows that, if the decision of
the Supreme Court shoulé nd, officars snd enlisted zen of
the setive militia (Xetions) Cuerd) of the State, inducted into
the aotive =allitary service of the United States may vote in
Texse during the period of sush service,

: Persons in the active military service of the
" United Btates under the Selective Jarvice Act are glearly
"goldiers saployed in the serviecs of the Army of the United
Btates,” The operstion of the Bslective Hervice ict does not
sonfer upon them the status of the exenpied closees mentiomd
in the proviso to Article 6, Segtion 1, sdove gucted, 4And the
dootrine of the Carpenter declision by the Suprezme Court of Texas,
Shat & person oocupying the status of e mexder of one of the ex~
eupteld clesses mentionsd retains thet statue upor industion into
the aotive military service of the United States under order of
the President pursuent to eunthority gonferred by Oengress, ocsh~
not apply, for such persons could not retain in the eotive zili-
tery service of the United States 2 stetus which was non-existent
at the time of induction into thet service,

As our Constitution fe construed by the Bupreme
Court orf Texee in the Cerpenter cuse, the people of Texes have
gonrerred the right te vote in this Htete upon pursons inducted
into the zative militsry service of the United State from the
Poxes Netionn) Guerd (the active nmilitis), The right to vote
fn this State iz denied, however, to the person in the setive
military service of the United States who was not at the tize
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4 Futionul
to suoh cervice an officer of the
35-§§'a§“§§ia§f the National Guard acsor;o;ngi.zzz 2§§1§;rl
v Htateg, OF &
Reserve Corps of thc’unitai Htates, . or
snal G the Nstlicaal Cuard Ressrve,
the Hetionwl Guerd ol Texss, icoal Cuard Ressrve,
inized Leserves I the Unitod Hts
:??;355: retirved warrant cf'ficer, or retired exnlisted man
of the «rmy, Navy, or Merine Corps. .

Yours very truly
ATTORNEY OY¥NIRAL OF TRIAS

- Ruandie

Re W, Yairohild
Assistant
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